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The Royal Institution of Naval Architects

DESIGN AGREEMENT

Made on the     day of                      2…….


.

The Parties are:


.

Designer


.

Client

The agreement sets out the terms and conditions on which:

1. the Designer has agreed to provide the Deliverables (as set out in Schedule 1) for the Client in relation to the Vessel; and

2. the Client has agreed to make the payments (as set out in Schedule 2).

Parties Contact Details

	The “DESIGNER”:
	
	

	

	Address:
	
	

	

	Contact Name:
	
	

	

	Telephone:
	(     )


	
	
	
	
	

	

	Facsimile:
	(     )


	
	
	
	
	

	

	Mobile:
	(     )


	
	
	
	
	

	


	The “CLIENT”:
	
	

	

	Address:
	
	

	

	Contact Name:
	
	
	
	

	

	Telephone:
	(     )


	
	
	
	
	

	

	Facsimile:
	(     )


	
	
	
	
	

	

	Mobile:
	(     )
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Schedule 1

Deliverables

	#1
	Deliverables (including Plans and Specifications (as specified in Schedule 4) and "other services" to be provided by Designer;


	

	

	

	

	
	
	

	

	

	#2
	Use of Deliverables
	Restricted Licence (Schedule 3, Clause 4.3)
Further conditions regarding use (Sch 3, Cl 4.4)
	(
(

	

	

	

	#3
	Conditions for further use of the Plans and Specifications by Client;

 
	

	

	#4
	Related Agreements (Please specify any other agreements to be read in conjunction with this agreement);
	







Schedule 2

Terms of Payment

	

	#1
	Contract Price 

Other Payment Arrangements
	$

Excluding GST

Other Arrangements


	

	

	#2
	
	Progress Payment Schedule


	

	

	Description of Deliverables

(complete as required)
	Percent of Contract Price
	Progress Payments
	Payment Date

	

	(a) Deposit


	%
	
	$
	
	
	

	

	(b)  


	%
	
	$
	
	
	

	

	(c)


	%
	
	$
	
	
	

	

	(d)  


	%
	
	$
	
	
	

	

	

	#3
	Commencement Date
	         /          /
	

	

	#4
	Delivery Date
	         /         /
	

	

	

	#6
	Late payment Interest Rate
	%


	per annum calculated on a non compounding daily basis


Schedule 3

Terms And Conditions

 AUTONUMLGL 
Definitions
 AUTONUMLGL 
In this agreement, unless inconsistent with the context:

	Arbitrator
	means the person appointed by the person specified in Schedule 5 

	Client
	means the person described as such in the Parties Contact Details section of this agreement.

	Contract Price
	means the contract price or other payment arrangement (as the case may be) specified in item 1 of Schedule 2.

	Deliverables
	means the Plans and Specifications and other services relating to the construction of the Vessel to be provided by the Designer, as specified in item 1 of Schedule 1 and as may be varied in accordance with clause 13.1

	Delivery Date
	means the date on which the Designer is to complete the Plans and Specifications.

	Designer
	means the person described as such in the Parties Contact Details section of this agreement.

	Licence
	means the licence referred to in clauses 4.2 or 4.3 (as the context requires).

	Plans and Specifications
	means the plans and specifications (if any) specified in item 1 of Schedule 1 and as may be varied in accordance with clause 13.1.

	Progress Payments
	means the progress payments in the Progress Payments Schedule as specified in item 2 of Schedule 2.

	Secondary Consultant
	means the person/entity engaged by the Designer and/or the Client (as the context may require) in relation to this agreement.

	Vessel
	means the Vessel to be constructed using the Plans and Specifications designed and prepared by the Designer as specified and described in item 1 of Schedule 1.


 AUTONUMLGL 
Reference to the singular includes reference to the plural and vice versa.

 AUTONUMLGL 
Reference to a party means a party to this agreement and includes the successors, executors, of that party 

 AUTONUMLGL  
References to clauses and schedules and attachments are to clauses in, and the schedules and attachments to, this agreement (as the context may require).

 AUTONUMLGL 
Except as provided at law or elsewhere in this agreement, nothing in this agreement can be varied, waived, discharged or released, except with the Designer’s prior written consent.

 AUTONUMLGL 
Engagement

 AUTONUMLGL 
The Client wishes to engage the services of the Designer to provide the Deliverables.

 AUTONUMLGL 
The Designer agrees to provide the Deliverables on the terms and conditions set out in this agreement.

 AUTONUMLGL 
This agreement records the entire agreement between the parties relating to the Deliverables, subject only to any agreed written variations between the parties.

 AUTONUMLGL 
Term
The term of this agreement shall commence on the date that it is signed by the Client and set out in item 3 of Schedule 2 and shall, unless terminated earlier in accordance with clause 11, expire upon the Delivery Date.

 AUTONUMLGL 
Use of the Deliverables
 AUTONUMLGL 
All intellectual property rights, including, without limitation, the copyright in the Plans & Specifications and all material arising out of the Deliverables, remain the property of the Designer.

 AUTONUMLGL 
The Designer grants a licence to the Client to use the Deliverables for the purpose of having the Vessel constructed and to make such copies of the copyright Plans and Specifications as are necessary for such construction but for no other purpose.

 AUTONUMLGL 
If the tick box relating to a Restricted Licence (ie. item 3 of Schedule 1) is ticked, then upon construction of the Vessel being complete, all Plans and Specifications (and all copies of the Plans and Specifications) are to be returned to the Designer.   The Client shall not be permitted to use any of the Plans and Specifications for any further activities.

 AUTONUMLGL 
If the tick box relating to Further conditions regarding use (ie. in item 3 of Schedule 1) is ticked, then further terms and conditions regarding the use of the Plans and Specifications shall be as the parties may agree upon in writing.

 AUTONUMLGL 
The Client acknowledges all of the Designer’s moral rights in the Plans & Specifications and any reference to the Plans and Specifications by the Client in future shall be accompanied by a full attribution of those rights to the Designer.

 AUTONUMLGL 
Secondary Consultant
 AUTONUMLGL 
Where the Designer has engaged the services of a Secondary Consultant, the Designer shall be responsible for all acts of the Secondary Consultant.

 AUTONUMLGL 
Where the Client has engaged the services of a Secondary Consultant, the Client shall be responsible for all acts of the Secondary Consultant.

 AUTONUMLGL 
Designer’s Warranties
The Designer warrants that, at the Delivery Date:

(a) the Plans and Specifications will be the unencumbered property of the Designer.

(b) the Designer will have full capacity to grant to the Client the rights to use of the Plans and Specifications.

 AUTONUMLGL 
Contract Price and Progress Payments
 AUTONUMLGL 
The Contract Price shall be paid in accordance with clauses 7.2 to 7.7 (inclusive).

 AUTONUMLGL 
The Deposit specified in the Progress Payments Schedule shall be paid to the Designer on the date this agreement is signed by both parties.

 AUTONUMLGL 
Where each of the Deliverables have been completed, the Designer shall deliver to the Client a written progress payment claim for the relevant amount shown in the Progress Payment Schedule or for any amended amount.

 AUTONUMLGL 
On receipt of a progress payment claim pursuant to clause 7.3, the Client shall within five working days pay the Designer the relevant specified Progress Payment.

 AUTONUMLGL 
All payments made by the Client to the Designer pursuant to this agreement shall be made without set off or deduction.

 AUTONUMLGL 
Without prejudice to any other rights and remedies which the Designer may possess, if the Client fails to make any payment of any monies owing pursuant to this agreement within 10 working days of such payment being due, then the Designer may, without notice to the Client, suspend the supply of the Deliverables.

 AUTONUMLGL 
If the supply of the Deliverables is suspended as a result of clause 7.6, and regardless of whether the Client reinstates the supply of the Deliverables by paying the monies due, the Designer shall not be held responsible for any delay in completing the Deliverables.   

 AUTONUMLGL 
Interest on Late Payments
The Designer may charge interest on any due but unpaid monies at the rate specified in item 6 of Schedule 2 up to the time that the unpaid monies and all interest are paid in full.
 AUTONUMLGL 
Related Agreements

9.1 The parties acknowledge that the Standard Conditions and Recognised Customs of the Marine Design Profession of New Zealand (February 2003) shall (to the extent not inconsistent with this agreement) apply and form part of the contract between them.

9.2 Except as set out in clause 13 and in any specific agreement between the parties to the contrary, this agreement, the Standard Conditions and Recognised Customs of the Marine Design Profession of New Zealand and the agreements specified in item 4 of Schedule 1 (if any) are the only contractual obligations between the Designer and Client.

9.3 Where any provision in this agreement conflicts with the provisions of the Conditions and Recognised Customs of the Marine Design Profession of New Zealand or the agreements specified in item 4 of Schedule 1 (if any), then the provisions of this agreement shall take priority.

 AUTONUMLGL 
Designer’s Liability

Except as otherwise prescribed by law, the liability of the Designer to the Client in respect of the Deliverables shall be limited to the value of the Contract Price (exclusive of G.S.T) and or the sum determined pursuant to Schedule 6, whichever is the lesser.   

 AUTONUMLGL 
Termination

11.1
In addition to any other right of termination or remedy conferred on the parties under this agreement or by law, this agreement may be terminated at any time and with immediate effect by written notice given by either party (referred to in this clause as “the First Party”) to the other party (referred to in this clause as “the Second Party”) if:

(a) The Second Party has committed any material breach of this agreement and the breach, if capable of remedy, is not remedied within 5 working days of a written demand to do so; or

(b) The Second Party has committed any material breach of this agreement and the breach is not reasonably capable of being remedied within 5 working days; or

(c) The Second Party goes into liquidation or a receiver has been appointed in respect of the Second Party; or

(d) The Second Party suspends, for 10 working days or longer, or ceases, its principal business activities; or

(e) The Second Party makes any assignment to, or enters into an arrangement for the benefit of, its creditors.

11.2
Upon termination of this agreement for whatever reason:

(a) such termination shall be without prejudice to the rights and remedies of either party in respect of, and shall not be deemed a waiver of, any antecedent breach of this agreement by the other party;

(b) the licence granted under clause 4.2 and 4.3 (as the case may be) shall be deemed to be cancelled,

(c) the Client shall promptly return to the Designer all licensed materials including the Plans and Specifications (and all copies of the Plans and Specifications) received under this agreement.

(d) the provisions of clauses 4.1, 7.1-7.7 (inclusive), 8, 10, 11, and 17.1 - 17.3 (inclusive), the Standard Conditions and Recognised Customs of the Marine Design Profession in New Zealand, and any other provisions of this agreement which are incidental to, and required in order to give effect to those clauses shall remain in full force and effect.

 AUTONUMLGL 
Assignment
Neither party shall assign any of the rights, entitlements or benefits under this agreement without obtaining the prior written consent of the other party.   Such consent shall not be unreasonably withheld in the case of a solvent responsible assignee.

 AUTONUMLGL 
Variations
13.1
If a reasonable variation to the Deliverables is requested by the Client to the Designer, then the Designer shall use its reasonable endeavours to issue a variation order detailing the changes to the Deliverables and the resulting debit or credit adjustment to be made to the Contract Price.

13.2
The Client shall then have 5 working days to accept the variation order by written notice to the Designer.

 AUTONUMLGL 
Force Majeure

14.1
Neither party shall be liable for any act, omission or failure under this agreement if that act, omission or failure arises directly from an event beyond the reasonable control of the party concerned, provided that:

(a) the party claiming protection of this clause shall, as soon as possible after becoming aware of such event or the likelihood of such event, give the other party written notice accordingly.   Such notice shall describe the event and include the expected effect or duration of that event.

(b) each party shall continue to use all reasonable endeavours to perform its obligations as required under this agreement despite that event.

(c) in any such event, neither party shall be deemed to have accepted any extra costs, which may be incurred or sustained by the other party through a delay resulting from that event.

(d)
if the event is of such magnitude or will be of such duration that it is either impractical or unreasonable, for a period of 60 working days or longer for the party claiming protection under this clause to comply with its obligations under this agreement, the other party may terminate this agreement by giving 10 working days notice.
 AUTONUMLGL 
Supply For Business Purposes

The Client acknowledges that where the Deliverables are purchased for business purposes, the Consumer Guarantees Act 1993 shall not apply.
 AUTONUMLGL 
Good Faith
The parties shall act in good faith towards each other in respect of all dealings or matters under, or in connection with, this agreement.

 AUTONUMLGL 
Dispute Resolution
17.1
The parties agree to use all reasonable efforts to resolve any dispute which may arise under this agreement through good faith negotiations.

17.2
If the Client has entered into this agreement in trade, or has signed the acknowledgment set out in Schedule 7, then any dispute arising under this Agreement which cannot be settled by negotiation between the parties shall be referred to arbitration in accordance with the procedures specified in Schedule 6.   The decision of the arbitrator shall be final.

17.3
The parties shall continue to perform their obligations under the agreement as far as possible as if no dispute had arisen pending the final settlement of any matter referred to adjudication

 AUTONUMLGL 
Governing Law
This Agreement shall be deemed to be a contract made in New Zealand and its construction validity and performance shall be governed by New Zealand law (but expressly excluding the United Nations Convention on Contracts for the International Sales of Goods – Vienna, 1980) 

19. Jurisdiction
The parties irrevocably agree subject to clause 17, that the Courts of New Zealand will have non-exclusive jurisdiction to hear and determine all claims under or in connection with this Agreement.
Execution

	Signed by the Designer (if a company, then require signatures from 2 directors or 1 director OR an authorised person [whose signature(s) must be witnessed] ).
	Signed by the Client (if a company, then require signatures from 2 directors or 1 director OR an authorised person [whose signature(s) must be witnessed] ).
	

	

	
	Signature
	
	Signature
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	Name
	
	Name
	

	
	
	
	
	

	
	
	
	
	

	
	Date         /        /
	
	Date         /        /
	

	

	
	Signature
	
	Signature

	
	
	
	

	
	
	
	

	
	Name
	
	Name

	
	
	
	

	
	
	
	

	
	Date         /        /
	
	Date         /        /

	

	
	Witness Signature
	
	Witness Signature

	
	
	
	

	
	
	
	

	
	Name
	
	Name

	

	
	Occupation
	
	Occupations

	

	
	City
	
	City

	

	
	Date         /        /
	
	Date          /            /


[Note: Where the Client is entering into this agreement otherwise than in trade, then the Client must sign the acknowledgment set out in Schedule 7 at the same time as signing this agreement.]

Schedule 4

Plans and Specifications (as listed below and attached to this schedule)

	
	Ref
	Document Particulars
	Date Issued

	1
	
	
	

	2
	
	
	

	3
	
	
	

	4
	
	
	

	5
	
	
	

	6
	
	
	

	7
	
	
	

	8
	
	
	

	9
	
	
	

	10
	
	
	

	11
	
	
	

	12
	
	
	

	13
	
	
	

	14
	
	
	

	15
	
	
	

	16
	
	
	

	17
	
	
	

	18
	
	
	

	19
	
	
	

	20
	
	
	

	21
	
	
	

	22
	
	
	

	23
	
	
	

	24
	
	
	

	25
	
	
	


Schedule 5

Appointment of Arbitrator 

The power to select and appoint an Arbitrator shall be with:

(Tick the relevant box or complete the last line by printing the name of the relevant Party).

	The President at the time of the Royal Institution of Naval Architects.


	(
	

	The President at the time of the New Zealand Institute of Arbitrators


	(
	

	The President at the time of the New Zealand Law Society


	(
	

	Other (Please specify)


	
	
	
	


Schedule 6

Arbitration Agreement

 LISTNUM LegalDefault\l 1 \s 1 
Initiation of arbitration

Any Party may refer a dispute to arbitration by giving notice to the other Party that it seeks a matter in dispute to be referred to arbitration.

The notice shall set out the matter in dispute in sufficient detail to enable the other Party to be adequately informed as to the nature of the dispute.

 LISTNUM LegalDefault\l 1 
Procedure for appointment of Adjudicator

The Arbitrator shall:

(a) be appointed by the person specified in Schedule 5; and

(b) act as an expert; and

(c) have skills in marine design and construction, and experience in commercial and legal matters.

If a Party objects to the appointment of a particular Arbitrator then that Party may object within one Working Day of receiving notice of that Arbitrator’s appointment.

If the objection establishes that the proposed Arbitrator could not reasonably be expected to have the confidence of the objecting Party then the person specified in Schedule 5 shall appoint another Arbitrator in consultation with the Parties to the dispute.  The decision of the person specified in Schedule 5 on any further appointment shall be final.

Any determination of the Arbitrator will be binding and shall not be reviewable in any Court of law except to the extent that it may involve an error of law.

The terms of appointment of the Arbitrator shall, if the Parties fail to agree on such terms, be fixed by the person specified in Schedule 5.

 LISTNUM LegalDefault\l 1 
Decision of Arbitrator final

The decision of the Arbitrator on any matter so referred to the Arbitrator pursuant to this clause shall be final and binding on the Parties.

Unless the decision of the Arbitrator contains an award of costs the Parties shall bear all the costs of the arbitration equally.

 LISTNUM LegalDefault\l 1 
Arbitration to follow procedures

The Arbitrator shall conduct the arbitration in accordance with the procedures generally adopted by members of the New Zealand chapter of LEADR as determined by the Arbitrator and as modified by the provisions of this agreement.

Arbitration shall commence by a meeting of the Parties to be called as quickly as possible and without requiring any Party to prepare any submissions or producing any documents.

 LISTNUM LegalDefault\l 1 
Powers of Arbitrator

The Arbitrator may in addition to the powers of an Arbitrator under the Arbitration Act 1996:

(a) seek from the Parties boundaries within which a settlement may be made and then relying only on the inquiries of the Arbitrator make a decision determining the matter;

(b) initiate and require the attendance of the Parties at any inspections, hearings, informal meetings or inquiries;

(c) appoint an expert to investigate and report to the Arbitrator on any matter requiring decision; and

(d) refuse to arbitrate where the dispute is of such legal import or value that the consequence of any order will be the insolvency of any of the Parties.

The Arbitrator shall not be considered in exercising these powers to be acting judicially.

 LISTNUM LegalDefault\l 1 
Arbitrator's orders

The Arbitrator shall in addition to all other powers conferred by the Arbitration Act 1996 have the power to make orders:

(a) requiring the performance of any duty by any of the Parties under this agreement;

(b) reviewing the exercise of any discretion exercisable by any of the Parties under this agreement;

(c) determining the amount and terms of payment of damages (not being liquidated damages) or the amount paid pursuant to any indemnity;

(d) resolving any conflict between the duties and obligations of any of the Parties under this agreement including any documents which are collateral or subsidiary to this agreement; and

(e) consequential on any of the above orders including:

(i) orders determining the timetable, conditions and form of the arbitration;

(ii) orders rejecting any evidence (if that evidence contains irrelevant material that arbitration admitted would bring the process of Adjudication into disrepute); and

(iii) such other orders as may be necessary to effect a just and fair outcome as between the Parties under this agreement.

 LISTNUM LegalDefault\l 1 
Arbitrator to take certain matters into account

In making any order the Arbitrator may consider:

(a) the commercial intentions of the Parties under this agreement;

(b) the requirement for fair dealing in trade under the Fair Trading Act 1986;

(c) the length of the term and value of this agreement;

(d) the general scheme of benefits and burdens as agreed between any of the Parties under this agreement;

(e) any written or oral representations of any of the parties under this agreement without being bound by the strict rules of evidence;

Schedule 7

Arbitration Agreement

To be signed by Client where the Client is entering 
into this agreement otherwise than in trade:

The Client agrees that, having read and understood the Arbitration Agreement contained in Schedule 6 of the Design Agreement between . . . . . . . . . . . . . . . . . . . . . . .  and . . . . . . . . . . . . . . . . . . . . . . . . , it shall be bound by the Arbitration Agreement.

Dated this . . . . . day of . . . . . . . . . . . . . . 20. . .

Signed on behalf of

the Client by:

___________________________





Director/Signatory [insert full name]



__________________________





Director/Signatory [insert full name]

© Copyright – The Royal Institution of Naval Architects, February 2003


